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County Attorney

Harris County Re: Whether it is proper for

Harris County Courthouse the County Clerk to

Houston, Texas require an additional
costs deporlt of the
appellee for any certi-
fied copies that he
requests to go to the
District Court as the
result of a perfected
appeal from the Probate

Dear Sir: Court.

You have requested an opinion from this office in
which you asked:

"Is it proper for the County Clerk to require
an additional costs deposit of the appellee for
any certified copies that he requests to go to
the District Court as the result of a perfected
appeal from the Probate Court?

"If the preceding gquestion is answered in
the negative, what is the proper method of
collecting the fee for the preparation of the
said certified copies?"

Article 3930, Vernon's Civlil Statutes, providés in
part:

"Clerks of the County Court may receive not
to exceed the following fees:

- * -

“Recording, transcribing or copying all
papers or records required or permitted by law
to be recorded, transcribed or copled, with or
without certificate and seal, for each 100
words, not otherwise provided for . . .
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Rule 336, Texas Rules of Civil Procedure, provides
for transcript on appeal from county court to district court
as follows:

"The party desiring to appeal, within ten
days from the date of rendition of the decision,
order, decree or Jjudgment appealed from, shall
file with the county clerk a written direction as
to the matters which he deems necessary to a
review of the county court ruling appealed from,
to be included in a transcript. Within five
days after receipt of a copy of such direction
any other interested party may so file a
written direction to include in the transcript
additional portions of the proceedings. The
county clerk shall thereupon immediately prepare
under his hand and seal 9f the court a transcript
consisting of a true copy of the proceedings go
designated. The appealing party shall file such
transcript with the clerk of the district court
within thirty days from the date of rendition
of the decision, order, decree or judgment so
appealed from. Provided, that upon the filing
of a motion in the county court within such
thirty day period, or within five daye thereafter,
showing good cause therefor, such court may grant
a reasonable extension of time in which to file
such record, or any part thereof.

"Whenever the county Judge is of the opinion
that original papers or exhibits should be sent
to the district court, either in lieu of a
transcript or in connection therewith, he may
make such order therefor, and for the safekeeping,
transmittal and return thereof as he deems proper.
The district court may by like order direct the
county clerk to send to it any original paper
or exhibit deemed necessary for purposes of review.

"If the county Judge shall order original
papers or exhlbits sent to the district court in
lieu of a transcript, a certified copy 9f such
order, together with such papers and exhibits,
shall be transmitted by the county clerk to the
district clerk within thirty days from the date
of rendition of the decision, order, decree or
Judgment appesaled from.
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LiJ H

. As amended by order of April 12,
1962, effective Sept. 1, 1962,

You will note that "the party desiring to appeal,

+ « . 8hall file with the county clerk a written direction
as to the matters which he deems necessary to a review of
the county court ruling appealed from, to be included in a
transcrint. Within five days . . . any other interested party

may so file a written direction to include in the transcript
ad itional portiones of the proceedings. The county clerk shall
thereupon immediately prepare under hig hand and seal of the
court a transcript consisting_of a true copy of the proceedings
8o designated. . . .

The above then becomes the transcrlpt of the proceedings
and is then filed with the distriet clerk. You will note that
the appellee has the right to have included in the transcript
additional portions of the proceedings.

Rule 333, Texas Rules of Civil Procedure, requires a
bond. '

"Except in cases specifled in Sec. 29 of the
Texas Probate Code, the party desiring to appeal
shall, within fifteen days from the date of rendi-
tion of such decision, order, decree or Jjudgment
appealed from, file with the county clerk a bond
with two or more good and sufficient sureties, to
be approved by the county clerk, payable to the
county Jjudge in an amount to be fixed by the
county Jjudge, conditioned that the appealing party
shall prosecute said appeal with effect, and
perform the decision, order, decree or judgment
which the district court shall make thereon in
cagse the cause shall be decided against him; or
in lieu of a bond, the party desiring to appeal
may deposit with the clerk cash in the amount
so fixed by the county Judge, and in that event
the clerk shall file among the papers his
certificate showing that the deposit has been
made, and copy such certificate in the transcript
if one is prepared, and this shall have the force

and effect of an appeal bond." As amended by order
of April 12, 1962, effective Sept. 1, 1962.

It therefore follows that the bond is security for
any costs incurred in preparing a transcript for an appeal
from the probate court to the district court, and the County
Clerk is not authorized to require an additional cost deposit
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for the preparation of same.

Your second question 1s answered by our opinion on
your first question.

SUMMARY

It is not proper for the county clerk to
require an additional cost deposit of the
appellee for any certified coples that he
requests to go to the district court, as
the bond required by Rule 333, Texas Rules
of Civil Procedure (except in cases specified
in Sec. 29 Texas Probate Code) is security
for any cost incurred in preparing a transcript
to perfect an appeal from the probate court to
-the district court.

Yours very truly,

WAGGONER CARR
Attorngy General
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